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Court of Appeals of the District of Columbia. 


No. 2833. 


Jeremiah Collins, Appellant, 
vs. 

Ruth M. Jenkins, &c., et al. 


a Supreme Court of the District of Columbia. 

In Equity. No. 33168. 

Jeremiah Collins, Plaintiff, 
vs. 

Ruth M. Jenkins, Executrix of Henry J. Jenkins, Deceased, and 
Aaron Chandler, Trustee; Aaron Chandler, Geo. M. Kneisley 
Joseph 0. Gregg, Charles A. Roberts, E. P. Caspen, Thomas J. 
Kisnei, \\. 1. L stick, Jacob E. Elsass, Joseph A. Hour, Mary A. 
Elsass, Smith H. Railsbach, Daniel Moss, J. McSmith,' John A. 
Rex, Catherine Long, Royal E. King, Charles M. Palmer, H. L. 
Bndgeman, J. W. Thompson, J. Archibald Murray, Christina 
Gullichson, Arthur P. Chandler, Willis Baker, Martha C. Kneis- 
le\, Samuel Kaulman, and the Unknown Heirs and Assigns of 
Each of 1 hem, and 1 ranklin K. Lane, Secretary of the Interior 
Defendants. 7 


United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 
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Bill. 


Filed January. 15, 1915. 

In the Supreme Court of the District of Columbia. 

No. 33168. In Eqpity. 

Jeremiah Collins, Plaintiff, 
vs. 

Ruth M. Jenkins, Executrix of Henry J. Jenkins, Deceased, and 
Aaron Chandler, Trustee; Aaron Chandler, Geo. M. Kneisley 
Joseph 0. Oregg. Charles A. Roberts, E. P. Caspen, Tliomas J.’ 
Kisner, \\. F. I stick, Jacob E. Elsass, Joseph A. Pour Mary A 
Elsass. Smith H. Railsbach, Daniel Moss. J. McSmith, John A 
Rex, Catherine Long, Royal F. King, Charles M. Palmer. II. l' 
Bridgeman, J. \\ . rhompson, J. Archibald Murrav. Christiana 
Gullichson. Arthur P. Chandler, Willis Baker, Martha C. Kneis¬ 
ley, Samuel Kaufman, and the Unknown Heirs and Assigns of 
Each of Them, and Franklin K. Lane, Secretary of the Interior 
Defendants. 


To the Supreme Court of the District of Columbia : 

The plaintiff, Jeremiah Collins, states as follows: 

1. lie is a citizen of the United States and his legal domicile is 
Helena, Montana, hut he has maintained for many years a branch 
business office in the City of Washington, I). C., in which city he 
resides with his family the greater part of every year. He 
2 brings this suit in his own right. 

2. The defendant, Ruth M. Jenkins, is a resident of New¬ 
ton Center, Massachusetts, and is sued as the widow and Executrix 
and Trustee under the last will and testament of Henry S. Jenkins 
deceased. The said Henry S. Jenkins was in his lifetime a member 
of a certain syndicate hereinafter referred to as the Chandler syndi¬ 
cate. defendant herein, which syndicate was composed of said Ilenry 
S. Jenkins and the following named persons whose citizenship and 
last known addresses are as hereinafter skated; to wit: 


Aaron Chandler, as trustee, 
Aaron Chandler, 

George M. Kneisley, 

Joseph O. Gregg. 

Charles A. Roberts. 

E. P. Caspen, 

Thomas J. Kisner. 

W. F. Ustick, 

Jacob E. Elsass, 

Joseph A. Bour, 

Man’ A. Elsass, 


Fargo, N. D. 

a u it 

Minneapolis, Minn. 
Columbus, O. 

Minneapolis, Minn. 
Canton, Ohio. 
Minneapolis, Minn. 
Canton, Ohio. 

« u 

Canton, Ohio. 
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Smith H. Railsbaeh, 
Daniel Moss, 

•J. McSmith, 

John A. Rex, 
Catherine Lon#, 
Royal F. King, 
Charles M. Palmer, 
H. L. Bridgeman. 

J. W. Thompson, 

J. Archibald Murray, 
Christina Gullichson, 
Arthur P. Chandler. 
Willis Baker. 

Martha C. Kneislev, 
Samuel Kaufman, 


Goodwin’s Corner, Ind. 

« k a 

Fargo, N. D. 

Canton, Ohio. 

Lincoln, Neb. 
Minneapolis, Minn. 

« n 

New York City. 

New York City. 
Decatur, Iowa. 

Fargo, N. D. 
Minneapolis, Minn. 

« u 

New York City. 

t/ 


A' T ! le * *? refJ0lne defendants «re 'ued in their own right and, as 
abo\ei stated, composed a certain syndicate or partnership, having its 

S a, r d OT i V bu ? ne ^ at Great Falls, Montana; but that the 
not «fflr a Pa,d syndicate resided there plaintiff does 

not affirm, hut certainly as a unit Great Falls was the legal resi- 

9 er J° e rri sn ! 1( l ^ rni or P ai *tnership or syndicate. 

4. The defendant. Franklin K. Lane, Secretary of the In¬ 
terior, is sued in his official capacity. 

acres If ^ ip , the equitable owner of twenty-two 12/100 

Nn « .11? J *" P ' he . ln " 'he on used portion of Certificate E 

Idd IL fi intermedian- assignee of Thomas R. Valentine. to whom 
d certificate was issued by the United States, and that said certifi- 
ate i> now officially m the custody and possession of Franklin 

Lan <\ 0%cp °n t h' ***2* in the filep of the General 

tt Jo2?I,In thS nS n ’ D - C ” and tbat P,aintiff is entit,ed to 

6. The late Henry S. Jenkins and J. O. Gregg filed their appli- 
cation in the General Land Office for the return of said Valentine 
Certificate E. No. 49, with proper credits thereon, in order that they 

i’ng to'^Tfalres 11118 ^ the un,,sed P ortion 'hereof, amount 

The said Commissioner of the General Land Office denied said 
application, and thereafter an appeal was prosecuted to the Secretary 

affilued ln th n ° r ' a declslon rendered on June 8th, 1903^ 
affirmed the said decision in so far as it refused to return sniff 

certificate, but modified the grounds upon which said refusal was 
based, and declared that the equitable title to the unused portion of 
said scrip was vested in the original members of a so-called P Chandler 
^yndicute. which was composed of the defendants as named above 
Said decision was rendered by Secretary E. A. Hitchcock a nrede' 
cessor of Franklin K. Lane, the present Secretarv and is in lords' 
and figures as follows, to wit: J oras 
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4 “Department of the Interior, 

Washington, D. C., June 8th, 1903. 

Ex Parte Henry S. Jenkins, and J. 0. Gregg. 

Application for Return of Scrip. 

The Commissioner of the General Land Office. 

Sir: Henry S. Jenkins and J. O. Gregg have appealed from the 
decision of your office of March oth. 1903, rejecting their applica¬ 
tion for the return of Valentine Scrip Certificate E No. 49, in order 
that they may locate the unused portion thereof, amounting to 22.12 
acres. 

The applicants claim that they are the owners of the unlocated 
portion of said scrip by virtue of a deed from Aaron Chandler, con¬ 
veying to them his interest in the land located with said certificate, 
which location was cancelled in part, leaving the scrip unlocated as 
to that part. 

You rejected said application for the reason that, although Aaron 
Chandler conveyed to the applicants the land located with said certifi¬ 
cate. as appears from the certified copv of the deed exhibited with 
the application, there is no evidence other than the affidavits of ap¬ 
plicants that Aaron Chandler assigned bis right to the unused por¬ 
tion of the certificate: and as it appears from the records of your 
office that said scrip has been assigned to Aaron Chandler in his in¬ 
dividual right, you refused to deliver the serin to applicants unless 
they submitted a duly executed assignment of the scrip from 
Chandler. 

Certificate E No. 49 was issued for 40 acres and was located Aug. 

• ^ * , ar n andler, as assignee upon unsurveved land 

designated as lot 1 of Sec. 17 and lot 2 of Sec. 20. T. 21 N., R. 5 E.. 
Helena. Montana, containing in the aggregate 40 acres. The loca¬ 
tion was adjusted to the public surveys on Oct, 13. 1891. and on 
Oct. 27 thereafter the location was cancelled as to lot 2 and patent 
issued June 0. 1892, to Aaron Chandler for lot 1. amounting to 17.88 
acres. 

After said location was made and before it was adjusted to the 
public surveys and the cancellation of a part, thereof. Aaron Chand¬ 
ler and Arthur P. Chandler executed an instrument dated Dec. 30, 
1880. conveying to Tlenrv S. Jenkins all their right, title and in¬ 
terest. being one and seven twelfths, in the property owned hv an 
association of individuals known as the Chandler Syndicate, of 
which Aaron Chandler was trustee and which property was covered 
by Valentine Scrip Entry No. 1, made by Aaron Chandler, in the 
Land Office at Helena. Montana. Aug. 27. 1883. Also all debts, 
claims., etc., held by said grantors against said Syndicate and ali 
their right, title and interest in and to any and all options, contracts 
and claims owned by said Syndicate. A second deed was made Nov. 
17. 1887, confirming the deed of Dec. 30, 1880. and con- 

5 stituting and appointing the said Henry S. Jenkins their at¬ 
torney in fact, irrevocable, with power of substitution for said 
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grantors in dealing with said property according to his, the said 
Henry S. Jenkins’s, own judgment and discretion and for his use 
and benefit and at his cost and expense. Both of said deeds are fully 
set forth in the decision of your office. 

From the affidavits of applicants it appears that in 1882 J. O. 
Gregg, Aaron Chandler, Arthur P. Chandler and others formed a 
syndicate for the purpose of acquiring title to lands near Great Falls 
Mont., known as the Chandler Syndicate and Aaron Chandler was 
designated as 1 rustee; that certificate No. 49 E was purchased by 
said syndicate and Aaron Chandler was authorized and directed to 
locate the same for ite use and benefit; that the said Aaron Chandler 
did, in fact, locate the scrip for the use and benefit of said syndicate, 
the interest of the Chandlers being 1 and 7/12ths; that applicant 
Henry 8. Jenkins purchased all the interest of said Aaron and 
Arthur P. Chandler in said syndicate, including their interest in 
certificate No. 49 E and the land located therewith, as shown by the 
copy deeds exhibited with the application; and that said Henry S. 
Jenkins and J. O. Gregg have since purchased all the rights, claims 
and interests of all and each of the other members of said syndicate 
and all of said syndicate’s property interest and rights are now 
owned bv applicants. 

It will be seen from the foregoing facts that at the time of the 
transfer by the Chandlers to Jenkins of all their right, title and in¬ 
terest in and to the land located, there was no unlocated portion of 
the scrip. The entire scrip had l>een located and all the right, title 
and interest of the Chandlers therein was at that time merged in 
the location of the 40 acres of land. When they sold their right 
and interest in the land they sold all their right, title and interest 
in the scrip with which it had been located. The owners of the 
location were alone affected by the cancellation and hence are en¬ 
titled to a relocation of the scrip to that extent. 

But, while the applicants have shown that they purchased all the 
right, title and interest of the Chandlers in the location of 1883 and 
hence are the owners of that interest in the unlocated portion by 
reason of the cancellation of Tot 2. Section 20, they do not show 
sufficient proof that they are the owners of the entire unlocated por¬ 
tion of the scrip. They state in their affidavits that the scrip was, in 
fact, assigned to Cnh ndler as trustee for a syndicate composed of 
the Chandlers. Gregg and others, and that at the time of the pur¬ 
chase by Jenkins of the right and interest of the Chandlers the title 
of the scrip was in the syndicate. The names of the individuals 
composing the syndicate are not given and the extent of the in¬ 
dividual interest is not shown; nor does it appear when or in what 
manner the applicants acquired such interests. They state that 
they are now the sole owners of all the rights, claims and interests 
of the Chandler Syndicate by purchase, but there is no evidence of 
such purchase except their own affidavit. In the absence of sufficient 
proof of such ownership there was no error in refusing to deliver 
the scrip. 


A 
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6 The decision of your office is modified accordingly and 

the papers are herewith returned. 

Yerv respectfully, 

E. A. HITCHCOCK, Secretary ” 

Thereafter a decree curing the defects mentioned in the fore¬ 
going decision of the Secretary, was obtained against all of said 
syndicate defendants in the District Court of the First Judicial 
District of the State of Montana in and for the County of Lewis and 
Clarke, and a certified copy thereof was filed in the General Land 
Office Aug. 8, 1004, on application of Jeremiah Collins, plaintiff 
herein, again requesting the return of said unused portion of said 
scrip, hut said application was again refused by the Assistant Com¬ 
missioner of the General Land Office by a decision rendered Decem¬ 
ber 15, 1000, which decision was affirmed by the Secretary of the 
Interior and is as follows: 


“Department of the Interior, 

General Land Office, 
Washington, D. C., December 15, 1906. 

Mr. Jeremiah Collins, Washington, D. C. 

Sir: Valentine Scrip E No. 40. for forty acres, was located August 
27, 1888, at Helena, Montana, by Aaron Chandler on unsurveyed 
land (R. & R. No. 1). The location was adjusted to the official 
plat of survey Oetolier 18, 1891, the land being described as Lot 1, 
Sec. 17, and Lot 2, Sec. 20, T. 21 N., R. 5 E. M. M., containing 40 
acres. The location was cancelled as to said Lot 2, October 27, 
1891. and patented as to said Lot 1. containing 17.88 acres, June 
6, 1892. 

Rv letter of February 4, 1908, you filed in this office the applica¬ 
tion of Henry S. Jenkins and Joseph O. Gregg for the return of 
said scrip so that they might locate the unused portion thereof, 
amounting to 22.12 acres. Tn support of said application, Jenkins 
and Gregg alleged in their affidavits that in 1882, J. O. Gregg, 
Aaron Chandler, Arthur P. Chandler, “and others” formed a com¬ 
pany, or association of individuals, known as the Chandler Syndi¬ 
cate.*’ for the purpose of acquiring title to lands near Great Falls, 
Montana; that Aaron Chandler was designated as trustee, to act for 
and on behalf of said syndicate: that said scrip was purchased by 
said syndicate and Aaron Chandler was authorized and directed to 
locate the same for its use and benefit, which he did. the 
7 interest of said Chandlers being “one and seven twelfths;” 

that said Jenkins purchased all the interest of said Chandlers 
in said syndicate, including their interest in said scrip and the land 
located therewith, as shown bv certified copies of two deeds exhibited 
with the application; that said Jenkins and Gregg had subsequently 
purchased all the rights, claims and interests of each and all of the 
other members of said syndicate, and were then the owners of all 
its property interests and rights. 

As shown by copies of deeds above referred to, said Chandlers ex¬ 
ecuted a deed December 30, 1886, conveying to said Jenkins all 
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their right, title and interest, being “one and seven twelfths,” in the 
property owned by said syndicate, of which Aaron Chandler was 
trustee, the property being described as that “covered by Valentine 
Scrip Entry No 1, made by Aaron Chandler in the land office at 
Helena, Montana, August 2<, 1883.” also all debts and claims held 
by said grantors against said syndicate, and all their right, title and 
interest in and to any and all options, contracts and claims owned 
by said syndicate. A second deed was made by said Chandlers 
November 17, 1887, confirming that of December 30, 1880, constitut¬ 
ing said Jenkins their attorney in fact, irrevocable, with power of 
substitution, to act for them in dealing with said property according 
to his own judgment and discretion, and for his use and benefit, 
and at his cost and expense. 

By letter “C” of March 5, 1903, this office found in substance 
that the scrip was assigned to Aaron Chandler in his individual 
capacity, and not as trustee, and that patent so issued; that while 
Aaron Chandler had conveyed his interest in said syndicate, which 
included the land so located, to Jenkins, there was no evidence, 
other than the affidavits of Jenkins and Gregg, that he had as¬ 
signed his right to the unused portion ot said scrip, and thereupon 
required the applicants to furnish a duly executed assignment 
thereof by Aaron Chandler. 

On appeal the Department in its decision of June 8, 1903, held 
that the assignment by the Chandlers to Jenkins of all their rights 
in the land so located, carried with it all their rights in said scrip, 
but found that there was no evidence, other than said affidavits, of 
the assignment to Jenkins and Gregg of the rights of the other 
members of said syndicate, and for that reason affirmed the de¬ 
cision ol this office refusing to deliver the scrip to said applicants. 

M ith your letter of September 18, 1903, you transmitted to this 
office certain documentary evidence in support of said application 
of Jenkins and Gregg and again asked for the return of said scrip 
to them. Said documentary evidence consists of the.following: 

(1) A certified copy of an Alias Summons, issued by the Clerk 
of the District Court of the Fourth District of the Territory of 
Montana, in and for the County of Cascade, November 2(3, 1888, in 
an action instituted in said court by said Jenkins against Aaron 
Chandler as trustee, Aaron Chandler, Arthur P. Chandler, Joseph 
O. Gregg and twenty-two others, all described as “partners under the 

firm and style of Chandler Syndicate,” — were defendants; 
8 the object of the action being to recover the sum of $7,628.22, 
with interest thereon at the rate of ten per cent, per annum 
from February 28, 1886, and costs of suit; to have said sum decreed 
a lien on the lands so as aforesaid located; to have said lands sub¬ 
jected to the satisfaction of plaintiff’s said demand, which sum of 
money was alleged to be due from defendants to plaintiff on a set¬ 
tlement had on the last mentioned date, at Minneapolis, Minn., be¬ 
tween Aaron Chandler and Joseph O. Gregg and the other defend¬ 
ants as such co-partners, which “settlement or account” was sold 
and assigned to plaintiff by said Chandlers December 30, 1886. 

(2) A certified copy of a judgment and decree rendered by said 
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court in said action on January 23, 1895, finding that there was due 
• 'T,? , f’ nncl P al sum with its accrued interest, aggregat- 

mg f 14,3(>6. 4 6 that said principal sum was. at the connnencement 
ot the suit, and still remained, a lien on said Lot 1. Sec. 17 held 
by the plaintiff; that said defendants should not be personally held 
hahle for said indebtedness, but said Lot .1 was to be and should 
be held therefor, in lieu of such personal liability; that said prin¬ 
cipal sum had been due and unpaid since February 28, 1886 when 
the account was stated, such personal liability waived and the said 
charge, len, and encumbrance in lieu thereof, was imposed on said 
land which hen was superior to any claim of the defendants; 
wherefore it was decreed that said Lot 1 lie sold bv the sheriff of 
said county at public auction to the highest bidder.' and that from 
the proceeds of such sale said sum of $14,366.46, with interest as 
aforesaid, and $2o.00 costs of suit, be paid to the plaintiff 

(3) A certified copy of a deed from the sheriff of said county to 
said Jenkins, executed and recorded Novemlier 9. 1895. recitin" the 
sale of said Lot 1 by said sheriff, in pursuance of said decree to 
said Jenkins, on February 18. 1895, at the price of $14,508.53; and 
the expiration of the period of six months allowed for redemption 
without redemption having l>eeu made, and conveying said lot 1 
to said Jenkins as directed by said decree. 

By letter “C” of October'13. 1903, this office again refused to 
return said scrip, finding and holding that at the date of the decree 
said location had been canceled as to said Lot 2. and onlv said Lot 
1 was affected by said decree or conveyed by said sheriff’s deed, and 

on appeal the action of this office was affirmed bv Departmental 
decision of February 3, 1004. 

With your letter of August 8. 1904. you transmitted to this 
office a certified copy of the decree of the District Court of the First 
Judicial District of the State of Montana, in and for the county of 
Lewis and Clarke rendered July 28. 1904. in a certain cause thereon 
pending, in winch said Jenkins was plaintiff; and Aaron Chandler 
as trustee Joseph O. Gregg, Arthur ?. Chandler, and twentv-three 
other* all described as ‘partners under the firm name and style of 
Chandler Syndicate.” were defendants: and in which cause you were 
allowed to intervene. You requested that this document he con¬ 
sidered in support of said application and the scrip be re- 
turned. ^ 

9 In said decree the court found that after the original sum- 

t . , hnd been returned, with the indorsement that none of 

the defendants could be found, summons was duly served on all 
the defendants by publication; that said syndicate was formed said 
scrip purchased and located, said location canceled in part, and pat¬ 
ented in part, as above stated; that said syndicate became indebted 
o Aaron Chandler, a settlement was duly made and in considera¬ 
tion of said indebtedness all interest in the lands so located and in 
said senp was transferred and assigned by said syndicate to said 
Aaron Chandler w ho subsequently sold and assigned all interest in 
said senp to said Jenkins; that Jenkins subsequently sold and as' 
signed a twenty-six seventy-sixth interest in said scrip to Joseph O. 
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Gregg, who, in turn, sold and assigned the same to you; whereupon 
the court adjudged and decreed that you and Jenkins were the legal 
and rightful owners of said scrip in the proportion above indicated; 
that none of the defendants had any right or interest therein, and 
that the title thereto of yourself and Jenkins, was thereby “forever 
quieted” and fully confirmed. 

From said decree it would seem that this was a personal action 
3 enhins, in a county in which none of the defendants 
could be found, to quiet the title to personal property, and a ques¬ 
tion naturally arises as to the territorial jurisdiction of said court, 
as to its jurisdiction of the subject matter, and as to its jurisdiction 
of the persons of the defendants. 

Ordinarily a personal action must be instituted in the jurisdic¬ 
tion in which the defendants, or some of them, reside. In said 
action in Cascade County, it was alleged that all the defendants 
resided elsewhere than in the territory of Montana, and in the 
absence of the record of all the proceedings in this case prior to 
the final decree, it cannot be determined that said District Court, 

Lewis and Clarke, had jurisdiction to trv 
and determine a personal action against the said defendants. 

A proceeding to quiet title to personal property was formerly un¬ 
known to equity jurisdiction. The jurisdiction of said court to quiet 
title to said scrip by its said decree is therefore necessarily depend¬ 
ent upon some provision of the constitution or statutes of the State, 
but by careful examination of the laws of Montana I am unable to 
discover such provision. 

Rut if it be admitted that the court had jurisdiction of the sub¬ 
ject matter in this case, there still remains the question as to the 
court’s jurisdiction of the persons of the defendants. It is a prin¬ 
cipal of natural justice, recognized by our jurisprudence, that no 
man shall be condemned unheard. Consequently, our courts are 
without jurisdiction to adjudicate the personal or property rights 
of any man, without due procass of law, which, in the initiation of 
civil actions, consists in the personal service of summons upon the 
defendant, notifying him of the nature of the plaintiff’s complaint 
and of his right to make response thereto within a specified time, 
or such other service thereof as may be authorized by statute 
10 as a substitute for personal service. Service of summons by 
publication is authorized by statute to be substituted for per¬ 
sonal service in certain cases, under certain conditions, but it con¬ 
fers jurisdiction on the court only in the cases and under the con- 
ditons specified, and when made in strict compliance with the terms 
of the statute authorizing the same. And when a judgment or de¬ 
cree, rendered on substituted service of summons, is offered in evi¬ 
dence, there is no presumption in favor of the jurisdiction of the 
court, unless every fact necessary to constitute jurisdiction and a 
full compliance with the terms of the statute in everv particular, be 
affirmatively shown by the record. Such showing has not been 
made in this case, only a copy of the record of the final decree being 
exhibited. 

For the reasons stated I am unable to find that said District Court 
2—2833a 
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of Lewis and Clarke County, Montana, had jurisdiction to render 
said decree, and I must therefore decline to return said scrip, as re¬ 
quested. 

Very respectfully, 

G. F. POLLOCK, 

Assist an t Com missioner.” 

It appeal's from the facts as recited in the decision of the Hon¬ 
orable Commissioner that he mistook the nature of the proceedings 
in the State Court. 

The Chandler Syndicate was, in legal contemplation, a partner¬ 
ship, and the plaintiff Jenkins was the principal member of said 
partnership or syndicate and said partnership or syndicate was 
formed, organized, existed and had its only existence and business 
at Great Falls in the State of Montana. Tt amounted therefore to 
a Bill to dissolve a partnership and to hold that the Courts of the 
County and State, where said partnership had its only legal resi¬ 
dence. had not jurisdiction to dissolve it and dispose of its assets 
at the request of the principal member of said syndicate, is manifest 
error. 

But. if tl le *Pep artmental decision is right, then the situation is 
this: The partnership or syndicate would he still undissolved and 
the plaintiff, Jeremiah Collins, having purchased the interest of 
Gregg and having since acquired the interest of Jenkins, would 
succeed to their rights and. as the property sought to be dis- 
11 posed of is within the jurisdiction of this Honorable Court, 
this plaintiff would still have the right to invoke its juris¬ 
diction : the original members ot said syndicate, except as stated being 
no longer in Montana but being now scattered into various parts 
of the word, and their present whereabouts being unknown to this 
plaintiff and undiscoverable after diligent search and investigation. 

7. If, as stated, the Montana Court had no jurisdiction to enter 
said decree, this Honorable Court has jurisdiction of the subject- 
matter because the property is here in the General Land Office, and 
the Court also has jurisdiction of the parties by virtue of an express 
statute, namely, Sec. 105 of the Code of Laws for the District of Co¬ 
lumbia, which is as follows: 

Sec. 105. Nonresidents.—“Publication may be substituted for 
personal service of process upon any defendant who cannot be 
found and who is shown by affidavit to be a non-resident, or to have 
been absent from the District for at least six months, or against the 
unknown heirs or devisees of deceased persons, in suits for partition, 
divorce by attachment, foreclosure, of mortgages and deed of trust 
the establishment of title to real estate by possession, the enforce¬ 
ment of mechanics’ liens, and all other liens against real or personal 
property within the District, and in all actions at law and in equity 
which have for their immediate object the enforcement or estab¬ 
lishment of any lawful right, claim or demand to or against any 
real or personal property within the jurisdiction of the court.” 

8. Said syndicate was formed, said scrip purchased and located, 
said location cancelled in part and patented in part, and said syndi- 
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r^lT indeb ^ d Aar ,° n Chandler, a settlement was duly 
made, and in consideration of said indebtedness all interest in the 
lands so located and in said scrip was transferred and assigned from 

assigned'•! 1n„!" Sa .' d Aar ?? Chandler, who subsequently sold and 
R T aI ' lnte £,est m said scnp to said Jenkins; that Ruth M 

12 Henrv S ; Xe< . u,rlx ,° f lhe , la8 , t wil1 and testament of said 
em \ f . Jenkins, deceased, sold and assigned all rtaht title 

FvhlK-i "1»u terest ,n said scri P *» *>id J- O. Gregg as shown v 

Exhibit “A” hereto attached; and said J. O. Gregg in turn 'old nnd 
as &t. ,n pSS-t”^ t Same ‘° the 1>lnintiff ’ Jeremiah Collin S d 

.rsr s trrwK&ss wst - a 
"ftfjKs raws sr - «^> 

"nd„ oMl., „„d., MnTSiyXlT b '"' b "‘ n °‘ 

jESrf* 10 ll " "■*“ » f *1“ G.nSl llmd oXI ™ d Xl 

plaintiff for the purpose of relocation by him or his heirs or assigns 
And for such other or different relief as he may be enthledT 

5 T o L ^ M P - FE ^NELL and 
R. R. FENNELL, 

JEREMIA H COLLI NS. Plain tiff. A ttorneys f or Pontiff. 

13 Affidavit. 

District of Columbia, ss: 

subscribed and knows the contents thereof; that the matters and 
things therein stated as of his own personal knowledge are true and 

behe'iTto betnre. “ Up ° n informati ™ and belief he 

JEREMIAH COLLINS. 

a S d “ 8nd S "'° rn to before me this 15th day of January, 

f SEAL '] WM. F. DOYLE, 

Notary Public, D. C. 
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Exhibit “A.” 

Assignment . 

For value received. I, Ruth M. Jenkins, Executrix of the last Will 
and Testament of Henry S. Jenkins, deceased do hereby assign and 
transfer to J. 0. Gregg of Columbus, Ohio, all my right, title and 
interest and all the right, title and interest of said estate, in and to 
an excess pi 22.12 acres in Valentine Certificate No. 49 E. which 
said certificate was located on a certain unsurveyed tract in T. 21 
N., R^ 5 E., Montana, and was subsequently adjusted to the Lot 2, 
sec. 17 said township and range, containing 17.88 acres, and patent 
issued therefore. 

I further state under oath that T have not otherwise sold or as¬ 
signed said fractional excess either personally or as Executrix of the 
last W ill and Testament of my late husband and to the best 
14 of my knowledge and belief my husband did not dispose of 
same during his life time. 

(Signed) RUTH M. JENKINS. 

Witnesses: 

EDWARD H. MASON. 

EVA LEVINE. 

State of Massachusetts, 

County of Suffolk, ss: 

On this 7th day of January, 1915. before me personally came 
Ruth M. Jenkins, widow of Henry S. Jenkins, deceased and Execu¬ 
trix of his last V ill and Testament, to me well known as the person 
who executed the foregoing assignment and acknowledged the same 
to he her act and deed: and being duly sworn says the statements 
therein contained are true to the hest of her knowledge and belief. 

[seal.1 EDWARD H. MASON, 

Notary Public . 


Exhibit “B.” 

A ssignment. 

For value received. I, J. C. Gregg of Columbus. Ohio, do hereby 
assign and transfer to Jeremiah Collins of Washington, D. C., all 
mv right, title and interest in and to an excess of 22.12 acres in 
Valentine Certificate No. 49 E. which said certificate was located on 
a certain unsurveved tract in T. 21 N., R. 5 E., Montana, and was 
subsequently adjusted to the Lot 2, Sec. 17, said township and range, 
containing 17.88 acres, and patent issued therefor. 

I further state, under oath, that I purchased said interest for a 


L 
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valuable consideration, and that I have made no other sale 
15 or use of the same, and that I was the bong fide owner of 
said interest when this assignment was made. 

(Signed) J. 0. GREGG. 

Witnesses: 

JOHN M. CLAY. 

Z. E. AMLIN. 

State of Ohio, 

County of Franklin, ss: ^ 

On this 13th day of January, 1015. before me personally came 
J. 0. Gregg, to me well known as the person who executed the fore¬ 
going assignment and acknowledged the same to he his act and deed; 
and, being duly sworn says the statements therein contained are 
true. 

Tseal.] D. M. HALL, 

Notary Public. 

Answer of Franklin K. Lane. 

Filed January 28, 1915. 

******* 

Comes now Franklin K. Lane, Secretary of the Interior, by his 
attorneys, and in answer to the hill of complaint herein filed/says: 

That^the record of the General Land Office shows that Valentine 
Scrip No. 49-E, for 40 acres, was duly issued and that the same has 
been used and the right therein exhausted to the extent of 17.88 
acres, as in and hv the plaintiffs’ hill appears; that the unused por¬ 
tion thereof amounts to 22.12 acres: that said scrip is in the physical 
possession of the General Land Office; that as to who is the legal or 
equitable owner of the right to use the unsatisfied portion of said 
scrip in acquiring title to public land of the United States 
10 to the extent of said 22.12 acres he has no information other 
than appears in the bill of complaint. 

He admits the averments in said bill contained in so far as they 
exhibit matters of record in the Department of the Interior; but 
as to any and all averments in said bill other than those herein 
mentioned as admitted, he states that he has no knowledge or in¬ 
formation on which he may base an admission or denial or to state 
a belief. 

JTe further states that lie disclaims any title ownership, or ben¬ 
eficial interest in the said scrip, so far as the same remain* and is 
unsatisfied to the extent of 22.12 acres, as averred in the bill; and 
states that he is willing, and does hereby offer, to deliver into the 
registry of the court, a duly certified copy of said scrip with endorse¬ 
ment of proper notations thereon so as to exhibit the amount in 
acreage of the unused portion thereof, and in condition such as to 
enable it to be used in the location of land to the amount remain¬ 
ing yet to be satisfied, said duly certified copy of said scrip to be 
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disposed of by this court by delivery to the lawful owner, or in any 
such manner or form as the court may order and decree. 

Further answering, he states that he is unwilling to deliver pos¬ 
session of the original piece of scrip, for the following reasons: That 
the same has been used to the extent of exhausting the right in the 
owner thereof as to 17.88 acres: that the original deposited as re¬ 
quired by law and regulations in the General Land Office has be¬ 
come and now is a part of the permanent records of that office; that 
the owners of the tract of land already patented in part satisfaction 
of said scrip are entitled to the benefit of its retention in the custody 
of the Commissioner of the General Land Office to enable 
1/ them to obtain duly authenticated copies thereof, should 
occasion arise; hut that the delivery of a copy of said scrip 
with endorsement of proper notations thereon and duly authenti¬ 
cated. as hereinbefore tendered, will serve every lawful purpose of, 
and confer beneficial use upon, the party or parties to whom the 
court in this proceeding may decree the ownership. 

And now. having full answered, he prays that any such order or 
decree as this honorable court may adjudge in the premises may 
be without costs assessed against him. and that he may be permitted 
to go hence without dav. 

FRANKLIN K. LANE, 

Secretary of the Interior, 

By Tlis Attorneys, PRESTON C. WEST, 

Solicitor for the Department of the Interior • 

C. EDWARD WRIGHT. 

A ssistan t A ttorney. 

Answer of Ruth M. Jenkins. 


Filed Fehruarv 18. 1915. 

4 

******* 

Comes now Ruth M. Jenkins. Executrix and Trustee under the 
last Will and Testament of Henry S. Jenkins, deceased, and savs: 

1. That she is the widow of the late Henrv S. Jenkins, deceased 
and Executrix and Trustee under his last Will and Testament and 
is given full power of sale in said Will. 

2. That said Henry S. Jenkins was a member of the so-called 
Chandler Syndicate mentioned in said Complainant’s Bill and is 
the same person mentioned in the decrees and decisions mentioned 

in said Bill. 

3. That her late husband claimed to be the owner jointly 

v mr" Jo?ep , h °- fire F of the 22 - 12 acres of Valentine scrip 
Ao. 49 h being the unused portion thereof and that she. as Execu¬ 
trix and Trustee. sold and assigned the interest of her late husband 
in said scrip to the said Joseph O. Gregg for a valuable considera¬ 
tion. and that she is informed by said Gregg and believes that he 
m turn has sold and assigned all of the unused portion of said scrip 
being 22.12 acres, to the Plaintiff, Jeremiah Collins, and that said 
Collins is now the owner thereof and entitled to the same. 


i 
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This defendant says she has no personal knowledge of the details 
t J, * )llsi ness of the Chandler Syndicate or of the proceedings in 
he Montana Courts or in the General Land Office CTrZ^on 
ersafions with lier husband in his life time and from his letters 
and correspondence which has come into her possession, she believes 

the Rnr'T, ac ! ,llts ,,lat t,le fapts ar e substantially as stated in 
ma e y he ZtrtZl 5S? P " J " ^ ‘ d «" « 

RUTH M. JENKINS, 

Executrix of the Lost Will and Testament 

W. H. WAHLY, Attorney. ° f & Jenkins > leased. 

State of Massachusetts, 

County of Suffolk, ss: 

• !! ,,th }} Bukins, being first duly sworn on oath savs that she 

I , o''n ° w of TIenr y S. Jenkins, deceased, and Executrix of his 
Last Will and Testament and that she is one of the defendants in 
the above entitled suit; that she has read the foregoing Answer bv 
her subscribed and knows the contents thereof and that the state 
ments therein made on her own knowledge are true and those made’ 

on information and belief she believes to be true. n<1 tl,ose made 

RUTH M. JENKINS. 

19 niarv^lTtlb^ and SW ° rn *° bef ° re " ,e this llth da > T of Feb- 

^ EAL 1 EDWARD II. MASON, 

Notary Public. 


Answer of Joseph 0. Greyej. 
Filed February 18. 1915. 


t . ?° w Jo fP h O- Gresg, by his attorney, and in Answer to 

the Bill of Complaint herein filed says: 

1 '«- Tha j tlllS d . e / e " dant was a member of the Chandler Syndicate 
mentioned in s-aid Rill and that Valentine Scrip No 49 F for 40 

acres, was purchased by Aaron Chandler, as Trustee but in his own 

name, with money that belonged to said Syndicate ’and was located 

ayX7hrr n 22°lVrcms° ntena ^ ° f " hich COnteined 17 88 ac ^ 

2. That while the application for a patent or patents for s a id two 
ote was pending in the General Land Office at Washington D C 
the said Syndicate became indebted to Henry S. Jenkins a member 
of said Syndicate, to the amount of $ 7 , 028.22 and at a’mwHnTIf 
the members of said Syndicate at Minneapolis, Minn a settlement 
was reached by which the said Henry S. Jenkins agreedtetekHho 
two lots above mentioned in full satisfaction of his claim and 
Aaron Chandler, as Trustee, was directed to convey said loHnd ail 
other assets of said Syndicate to said Henry S Jenkins 
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3. Aaron Chandler and Arthur P. Chandler executed a deed, 
December 30, 1886, conveying to said .Jenkins the lots located with 

said scrip, the application for patents being then pending 

20 and undisposed of in the General Land Office at Washing¬ 
ton. but in said deed said Chandlers specified therein personal 

interest in said Syndicate property as being “one and seven twelfths.” 

4. To quiet .Jenkins’ title to said property against the other mem- 

^ 1 ate Kill was filed bv said Jenkins in the District 

Court of the Fourth District of the Territory of Montana on No¬ 
vember 26. 1888. in which suit all tl ic members of said Syndicate 
were defendants and were described as “partners under the firm 
name and style of Chandler Syndicate.” 

5. A decree was rendered in said case on January 23, 1895, find¬ 
ing that said Syndicate was indebted to said Jenkins in the sum, 
principal and interest, of $14,366.46, hut while said suit was pend¬ 
ing .and before said decree was entered, the application which was 
pending in the General T.and Office at Washington was rejected as 
to lot 1 and patented only as to lot two which contained 17.88 acres 
and canceled as to lot. 1. leaving the title to lot 1 still in the United 
States, consequently the Sheriff could only sell and convey to said 
Jenkins lot two which had been patented—but the result of the suit 
shows that Aaron Chandler was directed by said Syndicate to con¬ 
vey both lots to Jenkins as Trustee, and not merely to convey the 
personal interest of said Chandlers, so that when the application 
was canceled as to lot 1. the effect of said deed of December 30, 
1886. was an equitable assignment of the scrip with which it was 
located: but the Department admitted this conclusion only as to the 
extent of the Chandler interest. 

6. This Chandler Syndicate was com]>osed of about twenty-seven 
members whose residences were scattered over various portions of 

the United States, but Great Falls, Montana, was the domi- 

21 cile of the Syndicate as a unit and it maintained its office 
and business in said City. 

7. To cure the alleged defects in said first mentioned suit against 
the members of said Syndicate, another Rill to quiet title was filed 
in the District Court of the First Judicial District of the State of 
Montana in and for the County of Levis & Clark and a decree was 
rendered by said Court on July 28, 1904. from which decree it ap¬ 
pears that Henry S. Jenkins after acquiring the title to the unused 
portion of said Valentine scrip No. 49 E as above set forth, sold and 
assigned a twenty six seventy-sixth interest in said scrip to this de¬ 
fendant, Joseph O. Gregg, who in turn sold and assigned the same 
to Plaintiff, Jeremiah Collins, whereupon the Court adjudged and 
decreed that said Collins and said Jenkins were the legai and right¬ 
ful owners of said unused portion of said scrip and their title to the 
same was forever quieted. 

8. Defendant Gregg admits that Henry S. Jenkins has since de¬ 
parted this life leaving his estate to his wife, Ruth M. .Jenkins, 
defendant herein, and making her the Executrix and Trustee under 
last Will and Testament of said Henry S. Jenkins with full power 
of sale of any property of said estate as such Trustee and Executrix, 
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and that he purchased and obtained an assignment of the interest 
of said Jenkins in said unused portion ot said scrip from her and 
i? torn sold and assigned the same to Jeremiah Collins the Plain¬ 
tiff herein, and therefore the said Plaintiff, Jeremiah Collins is now 
the sole and lawful owner of said unused portion of said scrip 
amounting to 22.12 acres, and is entitled to the same. 

And having answered he prays the decree of this Honorable 
Court may be without cost against him. 


W. WALTON EDWARDS, 

Attorney for Joseph 0. Gregg. 


JOSEPH 0. GREGG. 


22 State of Ohio, 

County of Franklin, ss: 

Joseph 0. Gregg, being first duly sworn on oath savs that he is 
one of the defendants in the above entitled suit; that^ he has read 
the foregoing Answer by him subscribed and knows the contents 
thereof and that the statements therein made on his own knowledge 
are true and those made on information and belief he believes to 
be true. 

JOSEPH 0. GREGG. 

Subscribed and sworn to before me this 5th day of February, 
191o. 

[seal-] D. M HALL, 

Notary Public. 

Commission expires in June, 1917. 


Decree. 


Filed April 26, 1915. 

******* 

This cause being submitted to the Court on the 31st day of March, 
1915, on motion of the plaintiff, for a decree pro-confesso against 
those defendants who have filed no appearance herein, they having 
been duly served by publication in pursuance of an order of this 
Court, and the Court having upon consideration of the bill of com¬ 
plaint intimated its opinion that no cause for equitable interposi¬ 
tion has been made out thereby, and the plaintiff thereupon sub¬ 
mitting the cause to the Court for final decree, and upon further 
consideration thereof, it is by the Court this 26th day of April, 
A. D. 1915, 

Adjudged, ordered and decreed, that said bill of complaint 
23 be, and the same is hereby, dismissed. 

F. L. SIDDONS, Justice. 


Plaintiff prays an appeal in open Court and a bond for costs 
fixed at $100.00. 


3—2833a 


F. L. SIDDONS, « Justice. 


is 
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Assignment of Error. 
Filed Mav 4, 1915. 


The Court erred in finding that the bill of complaint made out 
no cause for equitable interposition. 

W. P. and R. B. FENNELL, 

.4 ttorneys for Plaintiff. 


Received a copy of the above Assignment of Error this 11 dav 
of May, 1915. 


C. E. WRIGHT, 

Attorney for Franklin K. Lane. 
WILLIAM IT. WAHLY, 
Attorney for Path M. Jenkins. 
W. WALTON EDWARDS, 
Attorney for Joseph 0. Gregg. 


Designation of Record. 
Filed Mav 4, 1915. 


l he Clerk in making up the transcript of record on appeal in 
this cause will please include the following: 

24 1. The Bill of Complaint. 

2. The Answers. 

3. The Decree. 

4. Appeal. 

5. Memo, of Appeal bond. 

6. Assignment of Error. 

7. Designation of Record. 

w. P. AND R. B. FENNELL, 

Attorneys for Plaintiff. 

Received a copy of the above Designation of Record this 11 dav 
of May, 1915. y 

C. E. WRIGHT, 

Attorney for Franklin K. Lane. 
WILLIAM H. WAHLY, 
Attorney for Ruth M. Jenkins. 

W. WALTON EDWARDS, 
Attorney for Joseph 0. Gregg. 

Memorandum. 

Mav 6, 1915.—Bond for Appeal to Court of Appeals approved 
and filed. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

rJ,\ \ 0UnK ' 9 erk , of t,le s «preme Court of the District of 

Columbia, hereby certify the foregoing pages numbered from 1 to 

L\, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 33168 in Equity wherein 
Jeremiah Collins is Plaintiff and Ruth M. Jenkins? Ex^utrix of 
Henry J. Jenkins, deceased, and Aaron Chandler, Trustee et al 

i ^saWcSurt ^ ^ the S8me remains upon the files and of record 
In testimony whereof, I hereunto subscribe my name and affix the 

rsthlay of M^l^i? 6 ° f “ «* 

TSeal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

•2833 nd °W d ° n i Ttr Dis,rk ‘, t , of Oo,unibia Supreme Court. No. 
2833 .Jeremiah Collins, appellant, vs. Ruth M. Jenkins, &c„ et al 

W. Hodgi?deik. DlStnCt ° f C ° 1Umbia ' Filed Jun ‘ 3 . 191 5. Henry 
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Geart efAppeals ef the Bistrict of Columbia 


Jeremiah Collins, 

Appellant , 

vs. 

Ruth M. Jenkins et cil ., and 
Franklin K. Lane, Secre¬ 
tary of the Interior. 


In Equity 
No. — 


3833 


APPEAL FROM THE ORDER OF THE SU¬ 
PREME COURT DISMISSING THE BILL 
FOR WANT OF JURISDICTION. 


BRIEF FOR APPELLANT. 


W. P. Fennell, 

R. B. Fennell, 

Attorneys for Appellant. 
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Jeremiah Collins, 

Appellant , 

vs . 

Ruth M. Jenkins et al ., and 
Franklin K. Lane, Secre¬ 
tary of the Interior. 


In Equity 
No. — 


APPEAL FROM THE ORDER OF THE SU¬ 
PREME COURT DISMISSING THE BILL 
FOR WANT OF JURISDICTION. 






BRIEF FOR APPELLANT. 
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W. P. Fennell, 

R. B. Fennell, 

Attorneys for Appellant. 
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IN THE 


Goart of Appeals of the District of Qolarnbia 


Jeremiah Cokkins, 

Appellant, 

e~»c 
t kN . 

Ruth M. Jenkins ct al., and 
Franklin K. Lane. Secre¬ 
tary of the Interior. 


In Equity 
Xo. — 


APPEAL FROM THE ORDER OF THE SU¬ 
PREME COURT DISMISSING THE BILL 
FOR WANT OF JURISDICTION. 


BRIEF FOR APPELLANT. 


SYLLABUS. 

i A ccitain syndicate was tunned in Great i'alIs. Montana, composed 
ot twenty-seven niemliers, for the purpose of acquiring title through 
the location of scrip to certain public lands in that State. One Aaron 
Chandler was elected trustee to act in the common interests. Chandler 
purchased with syndicate money a certain certificate of \ alentine 
Scrip described as K. Xo. 41 ), which entitled the legal owner to locate 
40 acres of the public land subject thereto. 

Lhandler located the certificate upon two hits, one of which con¬ 
tained about is acres and the other about 22 acres. 

The location was approved and patented as to one lot (IS acres) 
and dented as to the other, leaving the unused portion of the scrip sub¬ 
ject to relocation by the legal owner thereof. 

I his suit is to quiet title to the unused portion against Chandler and 
the other members of the syndicate or to obtain a partition thereof or 
a sale and distribution of the proceeds under Sec. 10.') of the Code. 
I). C. I lie remedy in the Interior Department has been exhausted.] 
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The order dismissing the l)ill is as follows: 

IX THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 

HOLDIXG AX EQUITY COURT. 




1 krkmiah Collins. 

Plaintiff, 
vs. i 

Ruth M. Jenkins, ct al.. 

Defendants. J 


- Equity Xo. 33,108. 


Decree. 

This cause being submitted to the Court on the 01st day 
of March, ID 15. on motion of the Plaintiff, for a decree fro 
eonfesso against those defendants who have bled no ap¬ 
pearance herein, they have been duly served by publication 
in pursuance of an order of this Court, and the Court hav¬ 
ing upon consideration of the Bill of Complaint intimated 
that no cause for equitable interposition has been made out 
thereby, and the Plaintiff thereupon submitting the cause to 
the C«>urt f»»r final decree, and upon further consideration 
thereof, it i> by the Court this 20th day of April. A. I) 
li> 15. adjudged, ordered and decreed, the said Bill of Com¬ 
plaint be. and the same is hereby, dismissed. 

F. L. Siddons. 

J nst ice. 

Plaintiff prays an appeal in open Court and a Bond for 
costs is fixed at $100. 

F. L. Siddons. 

Justice ” 




IX THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


Ruth M. Jenkins, ct al., 

Defendants. 

vs. 

Jeremiah Collins, 
Plaintiff, 


> In Equity 
No. 33,168. 


Assignment of Error. 

The Court erred in finding that the hill of complaint made 
out no cause for equitable interposition. 

\Y. P. Fennell, 

R. B. Fennell, 

Attorneys for Plaintiff. 


ARGUMENT. 


The Bill in this case was filed, as stated under Section 
10.*i of the Code of the District of Columbia, to quiet title 
to an undivided portion of a certain certificate of 40 acres 
of Valentine Scrip, being 22.12 acres which is the unused 
portion of said certificate, the certificate being officially in 
the custody of the Secretary of the Interior and in the files 
of the General Land Office in the City of Washington, I). C. 

Idle property is within the District of Columbia, the de¬ 
fendants are non-residents. 

The Bill alleges that the said Certificate or scrip formerly 
belonged to a certain Syndicate composed of twenty-seven 
members, known as the “Chandler Syndicate” having- its 

* i 

headquarters at Great Falls in the State of Montana, the 
residence of the individual members of the syndicate being- 

- o 





scattered over many States and all being non-residents of 
the District of Columbia, and that the plaintiff was the own¬ 
er of the unused portion of said scrip. 

Service was by publication, except as to the Secretary* of 
the Interior, who was made a party defendant in his official 
capacity. 

I'wo of the defendants, members of the original Syndi¬ 
cate. answered that they had purchased the interest of the 
other defendants, being the other members of the Syndicate, 
and that they had assigned the unused portion of the scrip 
to the plaintit! and that he was the owner thereof, the other 
defendants having made default, a decree pro confesso was 
presented to the Court in due form, which the Court refused 
to sign, and on its own motion dismissed the Hill for want 
of jurisdiction. Plaintiff appealed and brings the case here. 

I he Secretary of the Interior tiled an answer in the na- 
tme of a I> 1 11 «>t Interpleader and offered to deliver into the 
custody of the Court a copy <»/ the scrip, with a letter stat¬ 
ing the tacts and showing that there was an unused portion 
amounting to 22.12 acres which the rightful owner was en¬ 
titled t() relocate. This would satisfy the plaintiff". 

The case came up before Mr. Justice Siddons. as stated, 
°n u motion to enter a decree pro confesso against certain 
noil -1 esident defendants, who had been served bv publication 
in due form of law. Cpon reading the Hill his Honor 
thought we had mistaken our remedy, inasmuch as we al¬ 
lege a decree of a Montana Court of competent jurisdiction 
awarding the plaintiff and two of the defendants the prop- 
citv, which was all the Court could do, and it the decree was 

not obeyed by the delivery of the property, the Remedy*_ 

taking the Bill at its face value—was Mandamus or Reple¬ 
vin. and thereupon dismissed the Bill because the Court 
thought we had a remedy at law. 

This might be a correct view of the law if that was all 
the Bill contained, and if the parties were the same and if 




there was no question about the jurisdiction of the Montana 
Court, or if the Secretary had been a party to it, and if the 
mandate of the court had been to deliver a specific thing. 
Such was not the case in any respect. 

1 he Bill alleges that an application was filed in the Gen¬ 
eral Land Office at \\ ashington requesting the return of the 
scrip, with proper notations thereon, but that said applica¬ 
tion was denied because the Department was not satisfied 
with the proof of ownership. 

I he Bill goes on to recite what was done in the General 
Land Office, and on page (> recites that: 


I hereafter a decree curing the defects mentioned 
m the foregoing decision of the Secretary, was ob¬ 
tained against all of said Syndicate defendants in the 
I district Court of the First Judicial District of the 
State of Montana in and for the County of Lewis and 
Clarice and a certified copy thereof was filed in the 
General Land Office Aug. 8, 1P04, on application of 
Jeiennah Collins, plaintiff herein, again requesting the 
return of said unused portion of said scrip, hut said ap¬ 
plication was again refused by the Assistant Commis- 
sione 1 o the General Land Office by a decision ren¬ 
dered December 15. l!)0(i, which decision was affirmed 
• tlle Secretary of the Interior and is as follows:” 

And then follows the decision of the Secretary that the 
Montana Court did not acquire jurisdiction, by publication, 
over non-resident defendants, the property being in the of¬ 
ficial possession of the Secretary at Washington, which de¬ 
cision was in part as follows: 

. ‘‘ VV lth >’ our ,e 'ter of August 8, 1004, you transmitted 
to this office a certified copy of the decree of the Dis- 
tnet Court of the First Judicial District of the State 
o Montana, in and for the county of Lewis and 
Clarke, rendered July 28, 1904, in a certain cause there¬ 
in pending, which said Jenkins was plaintiff: and 



Aaron Chandler as trustee, Joseph O. Gregg. Arthur 
P. Chandler, and twenty-three others, all described as 
“partners under the firm name and style of Chandler 
Syndicate," were defendants: and in which cause you 
were allowed to intervene. You requested that this 
document be considered in support of said application 
and the scrip lx* returned." 

“In said decree the court found that after the origi¬ 
nal summons had been returned, with the indorsement 
that none of the defendants could lx* found, summons 
was duly served on all the defendants by publication; 
that said syndicate was formed, said scrip purchased 
and located, said location canceled in part and patented 
in part, as alxwe stated; that said syndicate became in¬ 
debted to Aaron Chandler, a settlement was duly made 
and in consideration of said indebtedness all interest 
in the lands so located and in said scrip was trans¬ 
ferred and assigned by said syndicate to said Aaron 
Chandler, who subsequently sold and assigned all in¬ 
terest in said scrip to said Jenkins: that Jenkins subse¬ 
quently sold and assigned a twenty-six seventy-sixth 
interest in said scrip to Joseph O. Gregg, who, in turn, 
sold and assigned the same to volt: whereupon the 
court adjudged and decreed that you and Jenkins were 
the legal and rightful owners of said scrip in the pro¬ 
portion above indicated: that none of the defendants 
had any right or interest therein, and that the title 
thereto of yourself and Jenkins, was therein* ‘forever 
quieted’ and fully confirmed." 

“From said decree it would seem that this was a per¬ 
sonal action instituted bv Jenkins, in a countv in which 
none of the defendants could be found, to quiet the title 
to personal property, and a question naturallv arises as 
to the territorial jurisdiction of said court, as to its 
jurisdiction of the subject matter, and as to its juris¬ 
diction of the persons of the defendants." 

“Ordinarily a personal action must be instituted in 
tlie jurisdiction in which the defendants, or some of 
them, reside, hi said action in Cascade County, it was 
alleged that all the defendants resided elsewhere than 
in the territory of Montana, and in the absence of the 
record of all the proceedings in this case prior to the 





final decree, it cannot be determined that said District 
Court, in and for the county of Lewis and Clarke, had 
jurisdiction to try and determine a personal action 
against the said defendants.” 

“A proceeding to quiet title to personal property was 
formerly unknown to equity jurisdiction. The jurisdic¬ 
tion of said court to quiet title to said scrip by its said 
decree is therefore necessarily dependent upon some 
provision of the constitution or statutes of the State, 
but by careful examination of the laws of Montana I 
am unable to discover such provision.” 

“But if it be admitted that the court had jurisdiction 
of the subject matter in this case, there still remains 
the question as to the court’s jurisdiction of the persons 
of the defendants. It is a principle of natural justice, 
recognized by our jurisprudence, that no man shall be 
condemned unheard. Consequently, our courts are 
without jurisdiction to adjudicate the personal or prop¬ 
erty rights of any man, without due process of law, 
which, in the initiation of civil actions, consists in the 
personal service of summons upon the defendant, noti¬ 
fying him of the nature of the plaintiff's complaint and 
of bis right to make response thereto within a specified 
time, or such other service thereof as may be authorized 
by statute as a substitute for personal service. Service 
of summons by publication is authorized by statute to 
be substituted for personal service in certain cases, un¬ 
der certain conditions, but it confers jurisdiction on the 
court only in the cases and under the conditions speci¬ 
fied, and when made in strict compliance with the terms 
of the statute authorizing the same. And when a 
judgment or decree, rendered on substituted service of 
summons, is offered in evidence, there is no presump¬ 
tion in favor of the jurisdiction of the court, unless 
every fact necessary to constitute jurisdiction and a full 
compliance with the terms of the statute in every parti¬ 
cular, be affirmatively shown by the record. Such 
showing has not been made in this case, only a copy of 
the record of the final decree being exhibited.” 

“For the reasons stated I am unable to find that said 
District Court of Lewis and Clarke County, Montana, 
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had jurisdiction to render said decree, and I must there¬ 
fore decline to return said scrip, as recpiested. 

Very respectfully, 

G. F. Pollock. 

Assistant Co nun issii > ner. 

In the first place, the Secretary in the exercise of the au¬ 
thority vested in him by law had to pass upon the question of 
jurisdiction of the Montana Court, not being a party to the 
decree. 

We do not mean to suggest that he was a necessary 
party. If there was no question of jurisdiction he would be 
bound to respect the decree, under the full faith and credit 
clause of the Constitution. We mean if he had been a 
party, as here, he would have had to raise the question of 
jurisdiction in Court and not officially after decree; but not 
having been a party he could only raise the question of juris¬ 
diction officially when the matter was presented to him. 

1 he Hill alleges that when the matter came before him in 
his official capacity he. in a lengthy Departmental decision, 
held that the Montana Court was without jurisdiction and 
that the title remained in the twenty-seven members of the 
syndicate. 

It is not denied that plaintiff had an interest in it. 

W e are not prepared to say that the Secretary had no 
discretion in the matter. 

Suppose the decree showed on its face, as he held, that the 
Court had no jurisdiction, would the Secretary be bound by 
it r Or would our rights be concluded by it? This dis¬ 
cretion of the Secretary is quasi-judicial. Can that dis¬ 
cretion he controlled by Mandamus? And this does not de¬ 
pend upon whether the Secretary decided right or not. 

It the Supreme Court of the United States cannot control 
the judicial discretion of a country Justice of the Peace, can 
the Secretary of the Interior be mandamused to do some¬ 
thing that is more than a ministerial act? 




Of course the question of jurisdiction of the Montana 
Court was the only question which could be considered by 
the Secretary, but the facts upon which the Court took 
jurisdiction that is that the service was by publication being 
stated in the decree, his adverse decision was based upon a 
conclusion of law which is rczdrwable by the courts, but 
cannot be controlled by Mandamus. 

In Chandler vs. Calumet & Hecla Mining Co., 149 U. S. 
dl, the Court said: d he Commissioner in his decision 
based his action, not upon a finding of fact from evidence 
adduced before him that the land was not swampy in char¬ 
acter within the meaning of the Act of 1850, but because 
through an error of law he refused to give effect to the evi¬ 
dence of swamp character shown by the field notes of sur¬ 
vey and by * * * indulging a presumption. * * * 

“It seems, therefore," says the Court, “clear that these er¬ 
rors of law were such as a Court of Conscience could cor- 
^ ^ M 


In United States ex rcl. Riverside Oil Co., 190 U. S., 
1077, Mr. Justice Peckham, speaking for the Court, savs: 


1 hat the decision of the questions presented to the 
Secretary of the Interior was no merely formal or min¬ 
isterial act is shown beyond the necessity of argument 
by a perusal of the foregoing statement of the issues 
presented by this record for the decision of the Secre¬ 
tary. \\ hether he decided right or wrong is not the 
question. Having jurisdiction to decide at all, lie had 
necessarily jurisdiction, and it was his duty to decide as 
he thought the law zoas * * 


“If this writ were granted [Mandamus] we would 
require the Secretary of the Interior to repudiate and 
disaffirm a decision which he regarded it as his duty to 
make in the exercise of that judgment which is reposed 
in him by law, and we should require him to come to a 
determination upon the issues involved directly oppo- 
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site to that which he had reached, and which the law 
conferred upon him the jurisdiction to make. Man¬ 
damus has never been regarded as the proper writ to 
control the judgment and discretion of an officer as to 
the decision of a matter which the law gave him the 
power and imposed upon him the dutv to decide for 
himself.” 


But the determination of questions of law by the Land 
Department is not binding on the Courts. X. P. R. Co. 
v. Colburn, BJ4 L\ S.. 


Suppose, as we believe, the Montana Court did have juris¬ 
diction to render the decree in question, if the Secretary does 
not think so, and Mandamus is not the remedy, and if there 
is no specific thing to Replevy, have we no remedy? 'file 
unused portion of this scrip is personal propertv, it belongs 
to somebody. 

Is it to lay in the Land Office forever because the Secre¬ 
tary thinks the Montana Courts had not jurisdiction? He 
might be right, what then? Sec. 10;> of the Code gives us 
our remedy. 

Besides this, the decree of the Montana Court did not 
aw aid a speci fic thiiuj which it would be onlv a ministerial 
act to deliver or which we could replevy. The specific 
property consisted of a printed certificate showing that T. 
!». \ alentine, his heirs and assigns, were entitled to locate 
forty acres of government land. We were not entitled to 
demand the return of that specific thing. The certificate 
it>elt had been partly satisfied, it had been entered upon two 
lots, one containing about Is acres and the other 22 acres. 

1 he application was allowed as to the ls-acres lot and denied 
as to the 22 acres lot, leaving the certificate satisfied in part 
and unsatisfied m pait, and the plaintiff entitled to an un¬ 
divided interest therein. The certificate itself had become 
a pubile record and had gone into the archives of the Gen¬ 
eral Land Office. It was therefore a matter of discretion 
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as to in what manner the Secretary should acknowledge the 
right to relocate the unused portion. Could this discretion 
be controlled by Mandamus? or what was there to replevy? 

The court below was mistaken as to the theory of the 
Bill: 

The Bill alleges ownership of the unused portion of the 
scrip irrespective of the decree of the Montana Court. If 
the Montana Court had jurisdiction, as we believe, then it 
settled the question of ownership, so far, between the par¬ 
ties. If it had not jurisdiction, it settled nothing. But the 
Montana decree does not say that the plaintiff in this ease 
was the sole owner, nor that he was entitled to the specific 
scrip. The decree held that the unused portion belong to 
Collins and Jenkins. 

'fhe plaintiff alleges in the present case that he has pur¬ 
chased the outstanding interests of the Jenkins Estate, and 
in view of the cloud upon his title contained in the decision 
of the Secretary, comes into this court and prays for alter¬ 
native relief: 


1st. That his title be quieted and the cloud raised by the 
Secretarv s adverse decision be removed. And this can be 


done upon evidence irrespective of the Montana decree. 

2d. Nobody denies that plaintiff has purchased the in¬ 
terest of some members of the original Syndicate and on 


that ground alone is entitled to invoke the jurisdiction of 
the Court below to obtain a partition or a sale of the prop¬ 
erty and a distribution of the proceeds. 

We do not believe that such a course would be necessary, 
but it is conclusive on the question of jurisdiction of the 


lower Court to grant some relief, which is the only point in 
question. 

And then follows the conclusion of paragraph (» and para¬ 
graphs 7 and 8 of the bill, which recite: 
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It appears from the facts as recited in the decision 
of the Honorable Commissioner that he mistook the 
nature of the proceedings in the State Court. 

The Chandler Syndicate was. in legal contemplation, 
a partnership, and the plaintiff Jenkins was the princi¬ 
pal member of said partnership or syndicate and said 
partnership or syndicate was formed, organized, existed 
and had its only existence and business at Great halls 
in the State of Montana. It amounted, therefore, to 
a Hill to Dissok'c a partnership in the Courts of the 
County and State, where said partnership had its only 
legal residence, and dispose of its assets at the request 
of the principal member of said syndicate. 

But the Bill alleges that if the Montana Court had 
not jurisdiction then the situation is this: The partner¬ 
ship or syndicate would be still undissolved and the 
plaintiff, Jeremiah Collins, having purchased the in¬ 
terest of Gregg and having since acquired the interest 
of Jenkins, would succeed to their rights and, as the 
property sought to be disposed of is within the juris¬ 
diction of this Honorable Court, this plaintiff would 
still have the right to invoke its jurisdiction: the origi¬ 
nal members of said syndicate, except as stated, being 
no longer in Montana, but being now scattered into 
various parts of the world, and their present where¬ 
abouts being unknown to this plaintiff and undiscover- 
able after diligent search and investigation. 

7. If, as stated, the Montana Court had no jurisdic¬ 
tion to enter said decree, this Honorable Court has jur¬ 
isdiction of the subject-matter because the property is 
here in the General Land Office, and the Court also has 
jurisdiction of the parties by virtue of an express stat¬ 
ute, namely. Sec. 105 of the Code of Laws for the Dis¬ 
trict of Columbia, which is as follows: 

See . 105. XOX-RESIDEXTS.—“Publication 
may be substituted for personal service of process 
upon any defendant who cannot be found and who 
is shown by affidavit to be a non-resident, or to have 
been absent from the District for at least six months, 
or against the unknown heirs or devisees of deceased 
persons, in suits for partition, divorce by attachment. 
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foreclosure, or mortgages and deed of trust, the es¬ 
tablishment of title to real estate by possession, the 
enforcement <>f mechanics' hens, and all other liens 
against real or personal property w ithin the District, 
and in all actions at law and in equity which have 
for their immediate object the enforcement or estab¬ 
lishment of any lawful right, claim or demand to or 
against any real or personal property within the juris¬ 
diction of the court." 


* 


* 


* 




The I>i 11 alleges: 

s . “Said syndicate was formed, said scrip purchased 
and located, said location cancelled in part and pat¬ 
ented in part, and said syndicate became indebted to 
Aaron Chandler, a settlement was duly made, and in 
consideration of said indebtedness all interest in the 
lands so located and in said scrip was transferred and 
assigned from said syndicate to said Aaron Chandler, 
who subsequently sold and assigned all interest in said 
scrip to said Jenkins: that Ruth M. jenkins, Kxecutrix 
of the last w ill and testament of said Henrv S. jenkins, 
deceased, sold and assigned all right, title and interest 
in said scrip to said J. O. Gregg, as shown bv Exhibit 
A hereto attached; and said j. (). Gregg in turn, sold 
and assigned all interest in the same to the plaintiff, 
Jeremiah Collins, as shown bv Exhibit ‘1>’ hereto at¬ 
tached, so that the plaintiff is now the owner of said 
unused portion of said Certificate E Xo. 4!) for forty 
acres, the remaining portion having been patented some 
time since, and none of the defendants have any in¬ 
terest in said unused portion, namely, twentv-two 
12 100 acres ( 22.12 A. )." 


And the prayer of the Bill is: 

1st. Plaintiff prays this Honorable Court to render 
a decree finding the facts as above stated and quieting 
title forever, in Jeremiah Collins, his heirs and assigns 
or 

2d. that a receiver may be appointed . who shall be 
directed to execute a proper assignment of such unused 
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portion of said certificate to plaintiff, and that the Sec¬ 
retary of the Interior be ordered to deliver said cer¬ 
tificate. with proper credits thereon according to the 
usage of the General Land Office, to the plaintiff for 
the purpose of relocation by him or his heirs or as¬ 
signs. 

*5d. And for general relief . 


It is a little difficult to see the basis of the objection that 
“no cause for equitable interposition has been made out 
thereby.” 

It is only where a court of law is “competent to take cog¬ 


nizance of a right, and has power to proceed to a judgment 
which affords a plain, adequate and complete remedy, with¬ 
out the aid of a court of equity, that the plaintiff must pro¬ 


ceed at law.” 


Hipp vs. Bobin. 19 How., 271; Killian vs. 


Ebbinhaus, 110 L . S., ?**. 


Pomeroy's Eq. Jur. \ ol. 3. 

Sec. 1391. Partition of Personal Property—Equitable 

Jurisdiction and Remedy. 


Tlie rules and proceedings which obtained at Common 
Law and by Statute on the subject of partition related ex¬ 
clusively to real estate. At Common Law the co-owner of 
a chattel could maintain an action respecting the common 
property against his co-tenant only where a loss, destruction, 
or sale of the property was provable against the defendant. 
However expedient the partition of chattels might appear, 
or however desirable it might be to the co-tenant, the Com¬ 
mon Law furnished no instrumentality by which the parti¬ 
tion could be judicially effected. There was not merelv an 


inadequacy of legal remedy, there was an 
it. The situation clearly demanded the 


utter absence of 
intervention of 


equity. And although the inception of the equitable juris¬ 
diction for the partition of Chattels is not traceable with cer- 





Hawley vs. Cramer. 4 Cow.. 7 17 : 

Crane vs. Bunnell. 10 Paige. .*»:>:>: 

Kathbone vs. W arren. 10 Johns. r>s7, .V.Mi, etc 


The note says (suit in etjuity must include the entire 
transaction; plaintiff cannot divide it and sue in equitv for a 
part and at law for a part). 

Frank vs. X. P. Nelson Co., l.*>< \\ is., ~41 (syllabus): 

“A complaint alleging that one of the defendants, a 
Piano Company, sold pianos to various persons on 
credit, taking promissory notes therefor, secured bv 
collateral agreements, which notes and agreements 
(about 4^ in number) it sold and delivered to the plain¬ 
tiff: that afterward it sold duplicate and triplicate 
copies of such collateral agreements to other defend¬ 
ants. who assert a paramount claim thereto, have col¬ 
lected money thereon, and have notified the purchasers 
not to pay the plaintiff, and in some instances it has 
taken back the pianos, resold them, and taken new 
notes and securities which it has disposed of to still 
other defendants, is held to state a cause of action in 
equity to determine the title to the securities and to 
adjust the rights and equities of the parties in respect 
thereto and to the monies collected thereon. 

( P. ~4<> ) “The action is primarily brought to quiet 
title to certain choses in action held bv the plaintiff, con¬ 
sisting of notes secured by liens on the pianos in pav- 
ment for which the notes are given. 

We think, when a final judgment is entered in this 
action determining and quieting title to the securities 
in controversy, the debtors may act on such determi¬ 
nation and make payment to such parties as the Court 
decides are entitled thereto, and that such judgment 
will estop the defeated claimants from enforcing their 
alleged claims against such debtors. Certainly after a 
judgment is entered quieting title to real estate, a pros¬ 
pective purchaser or incumbrancer can rely thereon and 
deal with the party whose title is quieted without fear 
of successful molestation from the defeated claimant. 
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tainty, the jurisdiction itself is unquestioned, and where a 
literal partition is not practicable, the Court will order a 
sale. 


Sec. 1392. The Issue of Title. 


A refusal, then, by a Court of Equity, in proceed- 
ings foi the partition of Chattels, to pass upon an issue 
()t title, would be tantamount to a complete failure of 
justice. Courts of Equity, therefore, when partition 
of personalty is sought, have, of necessity, departed 
from the analogies of the law of real estate and have 
assumed jurisdiction to determine as well the issue of 
title as any other issue peitinent to the case.” 


Pomeroy’s Equity Jurisprudence. Vol. 1, 2d Edition, 

Sec. 181. 

Effect of a Partial Jurisdiction. 


I he concurrent jurisdiction of equity to grant reme¬ 
dies which are legal in cases which might come within 
the cognizance of the law courts, is materially effected 
by the operation of two important principles which are 
now merely stated and which will be more fully dis¬ 
cussed in a subsequent section. The first of these prin¬ 
ciples is. that where a court of equity has jurisdiction 
over a cause for any purpose, it may retain the cause 
t«>r all purposes, and proceed to a final determination 
of all the matters at issue. For this reason, if the con- 
t i <»\ ei >\ contains any equitable feature or requires any 
purely equitable relief which would belong to the ex¬ 
clusive jurisdiction, or involves any matter pertaining 
to the concurrent jurisdiction, bv ’means of which a 
court ot equity would acquire, as it were, a partial cog¬ 
nizance of it. the court may go on to a complete adju¬ 
dication. and may thus establish purely legal rights and 
giant legal remedies which would otherwise be beyond 
the scope of its authority.” 

1 he text cites Oelrichs vs. Spain. 1 r» Wall.. 211. 22 s ' 
Hamilton vs. Cummings. 1 Johns Ch.. 1; ; 





We .sco no reason why the same rule should not apply 

l iiV- t'l At " K |' U ' e< !". 1t - v ,las jurisdiction to settle the 
, 1 H1< j " 1 ” *'" s reason it is not apparent from 

the complaint why the debtors shot.I,I he made parties 
to tins suit. 1 

Order affirmed.” 

It is unfortunate that there is not an Act of Coneress al- 

a l’ |,cals ,n,ni 11,0 'lecisions of the Secretary involv- 
"'.tt n.yhts m public lands, direct to the Court of Appeals as 
"t latent eases, hut since there is no such statute, does it 

! ! l,a ' a °' un l ' ;, l"ity cannot review his .lecisions 

". re the property ts in the District of Columbia and juris¬ 
diction ,s explicitly Riven by See. In:, „f t | lc Code, and es- 
pe, tally where he it),nes into Court and offers to deliver the 

sertp or a copy of it into the Court to he delivered the 
i ii»nt till ow ner. 

I he decision of the lower court should be reversed and 
the cause remanded for further proceedings 

Respectfully submitted, 

W. P. Fkxxhu., 

R. R. Fhxxem., 

Attorneys for Appellant. 


